
technical performance and signal quality standards applicable to

all cable channels

By rewording Section 624(el Congress effectively

conformed the statutory language "he Commission's longstanding

policy that there was no conflict between technical standards on

the one hand and facilities and equ pment requirements on the

other hand. Congress also expressly permitted a franchising

authority to seek a waiver from t~~ ccr to require more strinaent

performance standards.

C. Other Provisions of Title~~I

At least tbree provisia~s f Title VI of the Act arE

relevant to a Eu] analysis of the effect of the 1996 Act

amendments to Sectio~ 624. Section 632 from the 1984 Act

authorized franchising authorities enforce any provision in a

franchise which contains "const]\l!:!~ 'lJ schedules and other

construct ion -- rela ted requirement E, the cable operator. .te

the extent not inconsistent with ':rl iC- title." Section 632 waf:

amended in the 1992 Act to expand ·he explicit authority of

franchising author ties. As amend_ed t 1992 I Section 632 (a)

provided that a "franchising authnt q_ may establish and enfOlce

In fact, the Commission:l.ac a ready adopted such
regulations prior to the enactment of the 1992 Act. (Report and
Order, Cable Television Technical and Operational Requirements,
MM Docket 91-169, Released: March 4, 1992 ("1992 Technical Report
and Order")) In t:he 1992 Technica lRepcrt and Order, the
Commission indicated its continued bf~ ief that "the local
franchising authorities are the pr~pe] initial focus of any
complaint about the :ruality of te-im (;::1 service provided by c'
cable operator "
(Id. at ~ 81)



. (2) construction schedules and =ther construction-related

requirements, including construct related performance

requirements, of the cable operator The legislative history

indicates that '!Section 632(a) a] ~ws franchising authorities to

establish and enforce, as part of

renewal, modification or transfel

franchise, or franchise

stomer service requirements,

const ruct ion schedu les and other ':)nst Tuct ion - related

requirements."

(1992) at 78)

1996 Act.

'Conf. Report, t-l l~ =\62, L02d Cong., 2d Sess.

There was no amendmen r ~ osubsect ion (a) in thE

Second, Section 626 provides generally that in the

context of a franchlse renewal a ~rarchising authority should

identify its cable related commun :v needs and interests and

determine whether the cable opera. t 's proposal for renewal is

reasonable to meet such needs and lr~eYests and, if so. whether

the operator has the technical abL ty to fulfill its proposal.

Section 626 has provided continu:)lL3. 'I since 1984 that "[s] ubject

to Section 624. any . [proposa, renewal ,shall contain

such material as the franchisinq L1thor i ty may require, including

proposals for an upgrade of the ('ab E :::ystem. It (Emphasis added)

In the legislative history to the lQ84 Act, Congress indicatea

that the authority ~o require upqrades was limited only by

Section 624 (b) . 1984 H.R. Rep N(;~34 at 'n' Subsection b)

does not affect the fundamental aut r}clri ty to require channel

capacity for the distribution cf '{.igecprogramming.



Finally, the fact that ~lrle VI recognizes the

authori ty of a franchising author L": t revoke a franchise for

cause is relevant a complete ana ysis of new Section 624(e).

(See, ~, Section 627(b) and Sec~- en 626(i)

D. Meaning of 1996 Act Amendments

Thus, on the eve of the

following conclusions were warrant~i:

f- Act amendments, the

(1' The term technical

standards as used in Section 624 'Jf ~he Act and as applied by the

Commission included performance and signal quality standards t~t

not "facilities" and "equipment," -~--,_g----,_, studio capacities, or

electrical safety standards or emst ru t ion requirements as sLich;

(2) franchising authorities could -~ force the Commission's

technical standards by provisions franchises including, ~,

penalty or liquidated damages provisions throughout the term of

the franchise; (31 franchising authorities could enforce the

Commission's techni :al standardoo 'evocation of a franchise or

by denial of renewa (4) franch J ~o i ilC; authorities were considered

by the Commission t be the init a

complaints irrespective of spec f

~nforcers of service quality

franchise provisions; (5)

franchising authorities could re~lir~ facilities and equipment in

franchises and provisions for the ~nforcement of same; and (6)

Section 632(a) of the Act permitted franchising authority tc

requlre construct em requirement: c~ I Ii ;=; franchise.

In this context, the CJ'1C lV-t: amendments to Section

624(e) are best understood by Congress as an effort (1) to ensure

a single set of uni form national CP('tn i cal performance and sisrnaJ



quality standards; and (2) to elJm nate a patchwork of remedial

provisions for non~compliance with ch standards in favor of a

uniform national pol cy. The Commls~jcn is vested with the

exclusive authority to impose penalties and corrective actions

for non-compliance Df its techni-'al ~ctandards while the exclusive

authority to revoke franchises D] jeny renewals based on inferior

technical performance and slgna 'TEll] ty [Oests with the

franchising authority.

The addit on of the new sentence which prohibits a

franchising authority from requ r_ng specific subscriber equip

ment or "transmissicm technology" 'T111~t also be read in harmony

with other clear statutory prov Hi Of The prohibition against

requiring specifi subscriber equip~ent can be harmonized witt

the authority to require facilie es and equipment because there

is a clear distinct on between the ~uttority to require, by

franchise, that a cable system be :apable of addressability and a

requirement that certain services serVlce packages be

distributed only through the use i)f specific addressable

converters or other equipment.

Finally, the term "transm ssion technology," although

capable of broad construction, may he harmonized with the author

i ty of franchis ing aouthori ties t: i r1D08e construction and upgrade

requirements, pursuant to Section "j" ?) and Sect ion 626 (a) ,

respectively. Indeed, the term "_ t arsrrission '~echnology" is best

understood in re atlon to the fa(~[s described by the Commission's

Cable Services Bllreau in its Mem~2.£0Jldu..TI Opinion and Order in

') C



CSR-4291-Z, DA 96 260, Released: Pehruary 29, 1996. There the

Cable Bureau desrribed actions)f :- l1P State of New Hampshire

legislature (a state! 8 and the Town )f Chapel Hill (a franchiE'

ing authority) designed to requlre 'able operators to eschew

scrambling of services which would ["pquire specific equipment,

~, an addressable converter, ~11 in additional monthly charge

to receive such services. The Commission held that Section

624(e), as amended, preempted such ffcrts. The meaning of

"transmission technology" should be irrited to similar

circumstances. [r: short, t:ransm i Sf'· O[ technology should be

interpreted only as a description ~. tte means a cable operator

may use to delivel- video programm no or programming packages to

subscribers and not as a descript JI of the full potential of a

cable system. This interpretat on preserves a balance among all

relevant statutory goals and objec~ yes and avoids any conflict

between new Section 624(e) and t~e surviving, unamended

provisions of the statute. A broadel reading is unwarranted

absent any legislative history t i'dorm the meaning of the new

lH As noted, the amendment to Section 624(e) prohibits any
"state or franchising authority [rom imposing conditions on the
use of equipment or transmission technology." It is particularly
interesting that prior to the 1996 Act, Section 624, unlike other
provisions of Title VI of the Act, did not empower a "state" as
such to exercise any authorlty wit l'espect to the facilities and
equipment of a cable operator. Thus! the inclusion of "state" is
significant evidence that Congres,3 was aware O[ the declaratory
ruling pending at the Commission ~nd lrtended only to address and
res01 ve the [act ,; a,3 presented r-I cet i t ion,

The use of subscriber taps WOD d be another example of a
type of equipment cr technology t: rlat U-e 3-mended statute does not
permit franchisinq3uthorities j- Tandcite.



term and would only wreak havoc Wlt. an established regulatory

scheme and invite litigation.

v. Small Cable Operators -- Rate Relief

A. Deregulate _Franchise bY_EI'.Qnchise

In Section 301(c l of the

immediate relief from rate regulat

9G Act, Congress providee

for small cable operators.

A "small cable operator" is a cab :"~'perator that serves fewel

than 1% of all cable subscriben,ut icnalLy with gross annual

1/ps rate relief "with

rs subscribers does not

revenues less than $ 250 milllon

franchise area where the numbel

exceed 50,000, a small operator Je

~ffiliates count. In any

respect to (A) cablp programminq :',p JV 1 es, or (B) a basic serv lce

tier that was the only service t"e sutject to regulation as of

December 31, 1994-" (1996 Act, § 1(, emphasis added) There

is no other condition. Only the s Z (If the company and the scope

of its operations matter. Accordl~a y, we agree with the

Commission's tentative conclusicr It. paragraph 87 of the NPRM

that " [a]lthough a single cable systQ~ can serve more than one

franchise area, deregulation. appealS ~o be determined on a

franchise area-by franchise area basis, without regard to the

total number of system subscribers

B. Change in Single Tier of_~asic Service

In paragraph 89, the Comm ssion asks whether Congress

intended a Basic Service Tier t DC ieregulated where a small

operator created a ~PS tier afte p~ember 31, 1994. This is

among the more diffIcult questions IT the. Commission in this



proceeding. On the one hand, the statutory language refers only

to the status of a cable operator s service offerings as of

December 31, 1994. On the other hand, this section is an

exception both tc the general statu' :ty scheme that effective

competition precede notal rate dereaulation and the 1996 Act

amendment that CPS L iers shall nut he uniformly deregulated ur:til

March 31, 1999" Moreover, both tl1,"cngress and the Commissicn

have repeatedly emphasized the benefits of a low cost basic

service for subscribers and for "omnetition in the video

marketplace generally.

Since it lS not possibJf~"however, to reconcile all

competing objectives with a detelTl nat ion that a cable operator's

expansion of the number of tiers arle] December 31, 1994 should

restore the basic tier to regulat the better Commission

should apply the statute literalJv 0t ~his time. If the Commis

sion decides otherwise, it should miniwize regulatory burdens by

adopting a streamlined procedure C~t determining reasonable basic

service rates in such limited circlmstances.

C. Procedure to Establish E~S'lIlQlion

In paragraphs 28 throuqh f nhe NPRM, the Commission

describes the procedure unde] L n c3 l ,er i m rules whereby an

eligible small operator may estab 1R ts exemption from rate

regulation. In paragraph 91, the -nmmission states its intent to

adopt the interim rllies on a pernanect basis. We agree that the

procedure for estab ishing a sma able operator's exemption

from rate regulat on should not b '?iCiminlstratively burdensomE



and we generally support the procedure proposed by the

Commission.

D. Installation and Equipment Deregulated

Although not mentioned bv the Commission, Section

301(c) does not expressly address -ne ~ssue of whether rate

deregulation of sma1 L operators 1 '1;' des deregulation of instal-

lation and equipment rates. Simj ,<;1,J 1y, the Commission does not

consider whether deregulation of smal

specific finding of the existence

operators without a

effective competition

relieves such operators from the In form rate or tier buy-through

provisions of the Act. the former, it appearE

that regulation of equipment depends on whether the regulatior of

a cable system's Basic Service T e 18 subject to effective

competition so that whenever theoasic tier is deregulated,

equipment rates are deregulated as well. With respect to the

latter, reference to the legis1at LV history supports a determi-

nation that deregulation of smal

express finding that such operato

~perators is tantamount to an

re subject to effective

competition. In this regard, the YCJ1:se Report provides:

II [iJmposing a uniform rate struct lye requirement on services that

are not regulated IS unnecessary ~nre, in those instances,

market forces are actively working I 'censure reasonable rates."

(H.R. Rep., No. 204

(emphasis added)

104th Cong,

,) c
,(.., -"

Ist~ess. (1995) at 109)



VI. Uniform Rate Requirement

A. Impact of Effective Competition Exists

As part~ f Section 301 [J Congress amends Section

623 (d) of the Act t ellminate thE' requirement for a uniform rate

structure in markets with effect VP ompetition. Prior to the

1996 Act, Section 623(d) provided "hat: "A cable operator shall

have a rate structure, for the prnv sicn of cable service, that

is uniform throughout the geographi

is provided over "ts cable system

mined that this provision applled

tive of the issue f effective compet

area in which cable service

The Commission had deter-

all cable systems irrespec

~lon. In Time Warner

Entertainment v. FCC, supra, the ~curt of Appeals for the

District of Columbia held that S no a statutorily mandated

uniform rate requirement "is clearlv a form of rate regulatioI,"

consistent with Section 623(a\:)

it cannot apply t E3ystems subj e("~ effective competition

rhE instant amendment

MDU Defined

conforms the statute to the rul inq,f the court and also clari

fies that uniformity ln rates dops not apply to per channel 01

per event services.

B. Bulk Discounts

In addition, the amendmen

rate uniformity even where there is

carves out an exception from

:le effective competition.

this subsection, except that a atlp

Specifically, Sectic)n 301 (b) (2) pc:,·.'

to multiple dwell ng units. [MODs

predatory prices ." mul tip e 'Jwe J

dES that" [bJulk discounts

.shall not be subject to

()[,erator may not. . charge

Ie uni t . " In paragraph 98



of the NPRM, the Commission tentat lvely concludes that the bulk

rate exception should be limited t) discounts negotiated directly

by the cable operator and the property owner or manager. The

Commission also seeks comment on \Nt1'"'t her bulk discounts should be

available to MDU residents who aTe ldl led individually. In

paragraph 99 of the NPRM the Commlssion asks for comment on the

meaning of "Multiple Dwelling Un including whether it should

be interpreted to c'orrespond wi th .~ hE expanded "private cable

exemption" created by Section 'le) .3 of the 1996 Act. iI

As the new exception h)JT tate uniformity only has

meanlng as an opportunity for recrllritE'c cable operators "to

respond to competitLon at multin r? r:lwelling units," it follows

that the Commiss](!n' s rules shall ,3 ccgnize that the exception

is available regardless of billing rirrangements. We also believe

that it is appropriate for the Comm ssion to interpret MDU on a

broader basis, ~, to include mne p home parks and planned and

resort communities, consistent wi thE amended private cable

exemption to the cable system def inti cn.

C. Predatory Pricing~· Stat~.~Regulation

Finally, the Commission 5~rites its belief that "allega-

tions of predatior should be made ~ d leviewed under principles

of federal antitrust law as applied and interpreted by the

federal courts" and requests commen E, ,:,n the appropriate stan

dards for a prima facie case. The Commission

Section 30: (a) (2) amends the definltion of "cable
system" in Section 602 (7) of the "Ac" (I "exclude any facility
that serves subs 1 Jbers wi thout J81 nCT dny pub] ic right - of -way "



proposes to employ t:he procedures t')y adjudicating claims of

predatory pricing that apply to the ad1udication of program

access complaints pursuant to Se tl 76.1003 of its rules. It

is the view of NYSDPS that the Commission has failed to distin-

guish between predatory pricing that may be violative of statE

antitrust laws generally regard~pss f rate regulation, Total TV

v. Palmer Communications, 69 F. 3d 2q q IU.S.C.A., 9th Cir. 199~)

and predatory pricing that confl ctR with the specific exception

to rate uniformi tn the 1996 A.c t " ,imerdment. While it 1S not

clear that the Commission must necessarily have exclusive juris-

diction over the ssue of predat 0 n the context of Section

623(d), as amended, or that feder3.1 Jaw must apply, the CommiE>

sion should clari fy that the hold L nq r Total TV is not preempted

by the 1996 Act or its rules.

VII. Buy-Out Prohibition

Section 302(a) of the 199 Act adds three new

provisions to Title VI includinq Se,"! c,n 652 entitled

"Prohibitions on Buy Outs" which 1 i f1LtE the circumstances in

which a LEC or LEe affiliate and 3 'abJe operator may purchase

one another's faciJ ities or operate, cable or telephone system

as a joint venture One except i:y () the prohibition on buyouts

or j oint ventures s conta ined ] n :;t~ct on 652 (d) (21 of the Act

which provides that aLEC:

. may obtain, with a c'cmcurrence of the
cable operator on the rates, terms and
conditions, the use of that part of the
transmission facilities f a cable system
extending from the last m~lt ,user terminal
to the premi ses of the ,c·r j .: E1er I if such use



is reasonably limited in scope and duration,
as determined by the Commission.

The Commission has adopted interim orocedures set forth at

Section 76.1404 WhICh provide £0]- -hF filing of any contract

permitting such i int use with th~ 'cmrrission within ten days of

execution and service of a copy ~ t he contract on the

franchising authority along withlC t CE of the franchising

authority's right to file comments w tt the Commission. We

believe that it is ~ssential that franchising authorities be

given an opportunity to comment and we support the interim rule.

In addition, we note that the Commj,;s cn states it will evaluate

joint use agreements on a case by- ase basis with reference tel

"the underlying policy goals" f t h"Ae t which, as described by

the Commission, are "to promote '>:::mDfc t ' t ior' in both services and

facilities, and ~ encourage lonq - I ,c.'-m investment in the

infrastructure." NYSDPS agrees,,yj II his general approach.

VIII. Advanced Telecommunications Incentives

The Commission seeks ramment on how it can advance

Congress' goal stated in the 199r; A"- to "encourage the deplov-

ment on a reasonabJ e and timely ba c; i; (If advanced telecommunica-

tions capability t all AmericanE ; 'F uding, in particular,

elementary and secondary schools and assyooms) . " (NPRM

at ~ 109) The NYSDPS believes that:::h,,, cable industry will pLay

an important part n deliverinq tloadband communications services

regardless of whether such serv CF

of advanced telecommunications 1

3qlarely fit the definition

nteractive video services. In



essence, the technology deployed and services offered by cable

operators are converging with adva~ eO. telecommunications

servlces, so that n the formulat -;,)] of policy for implementing

advanced telecommunic~ations, uni vto: t "C1.~ service discounts and

funding mechanisms should include the cable industry as a key

player. For exampl e I the cable j ndu"t ry in New York has wired

thousands of serv over two thirds f the state's students and

provides over 500 h::)urs of "cable] he classroom" video

programming to SlICh school s free ~hayge . Ie addition, the

cable industry is engaged in a twc way video distance learning

trial ln numerous ocations in thE srate. These efforts plus

future plans should be recognized:my policies or regulation

regarding the depLoyment of advancE'-' . t'lecommunications for

schools and libraries.

CONCLUSION

NYSDPSls supportive f' h,:: (~ommission' s pro~

competitive stance evident in the 'lr:]e'~ and NPRM. The LEC

presence in the video marketplacE 'ann,lt be underest.imated as a

potential constraint on cable te]e-71SJ'ln rates. Congress clearly

acknowledged the onsiderable wei

it allowed cable deregulation Wlt

)f such a LEC presence when

llt 1 hreshold penetration

test. Small cable operators are part] :ularly affected by DES and

merit the special

I' . ,,-omm.1SSlon.

onsiderat ion ,:i(' rded them by Congress and the

The NYSDPS takes its onsumer protection role very

seriously especial y during this ransitlonal period to a

34



competitive telecommunications envlrcnroent. Our comments stress

the authority inherent in our powers as a franchising authority

to adopt customer service requi~ements, tc provide for adequate

system capacity, to monitor techni a_ ompl iance and generaill" to

ensure safe, adequa~e and reliab It 1S a traditional

role underscored by Congress in

the 1996 Act.

984 and :992 and protected in

Despite all the cable ~omDanv consolidation and

clustering of systems, the cable telev sio~ industry still

remains closely involved :in each nmm'lJ1i ty that it serves. 1'1

this era of rapid ~echnological change and national, if not

global, policy concerns, tLS mpe,rt:'l.1t to remember the

indispensable role played by the

state and local level.

anc,ising authority at the

Our comments support strengthening that role consistent

with Congressional ntent not on-v ~o streamline deregulation and

encourage competition, but most slonificantly to protect and

benefit consumers
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